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CHAPTER  II— BUREAU  OF  LAND  MANAGE¬ 
MENT,  DEPARTMENT  OF  THE  INTERIOR 

[Circular  No.  24301 

SUBCHAPTER  C— MINERALS  MANAGEMENT  (3000) 

PART  3300— OUTER  CONTINENTAL  SHELF 
LEASING 

Subpart  3301 — Leasing  Areas 

AGENCY:  Bureau  of  Land  Manage¬ 
ment,  Interior. 

ACn'ION:  Pinal  rulemaking. 

SUMMARY:  This  final  rulemaking 
will  govern  the  timing  and  the  type  of 
environmental  studies  to  be  undertak¬ 
en  by  the  Bureau  of  Land  Manage¬ 
ment  as  needed  for  the  assessment 
and  management  of  environmental  im¬ 
pacts  on  the  marine  and  coastal  envi¬ 
ronments  of  the  Outer  Continental 
Shelf  as  a  result  of  oil  and  gas  leasing. 

DATE:  January  27, 1978. 

ADDRESS:  Director  (210),  Bureau  of 
Land  Management,  1800  C  Street  NW., 
Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION, 
CONTACT: 

Robert  C.  Bruce,  202-343-8735,  or 
FYank  Monastero,  202-343-7744. 

SUPPLEMENTAL  INFORMATION: 
Proposed  rulemaking  on  this  subject 
was  published  on  pages  35863  and 
35864  of  the  F^eral  Register  of  July 
12,  1977.  Public  comments  were  invited 
through  August  11,  1977.  Written  com¬ 
ments  were  received  from  22  sources, 
with  10  coming  from  State  or  local 
governments,  8  from  industry,  3  from 
private  organizations  or  individuals 
and  1  from  a  Federal  agency.  In  addi¬ 
tion,  a  meeting  was  held  with  the 
Office  of  Management  and  Budget,  at 
their  request,  January  17,  1978.  Two 
telephone  contacts  on  the  proposed 
rulemaking  were  received.  All  of  the 
comments  were  given  careful  consider¬ 
ation.  The  major  comments  are  sum¬ 
marized  below. 

While  most  of  the  comments  were 
directed  to  specific  sections  of  the  pro¬ 
posed  rulemaking,  some  general  com¬ 
ments  were  received.  Most  of  the  gen¬ 
eral  comments  indicated  approval  of 
the  proposed  rulemaking  and  the  for¬ 
malization  of  our  ongoing  studies  pro¬ 
gram.  However,  some  commenters  felt 
that  the  existing  program  as  embodied 
in  the  proposed  rulemaking  was  not 
sufficiently  detailed.  Others  ques¬ 
tioned  whether  the  studies  program 
adequately  covers  the  requirement  for 
environmental  information  on  the 
Outer  Continental  Shelf  (OCS).  The 
Department  believes  that  the  studies 
program  presently  being  used  does 
provide  the  information  needed  by  the 


decisionmakers  who  must  make  deci¬ 
sions  on  the  OCS.  At  the  same  time, 
the  program  and  the  information  it 
provides  are  constantly  being  moni¬ 
tored  and  changed  as  needed.  The 
studies  program  is  believed  to  be  ade¬ 
quate  and  will  go  forward. 

Several  comments  were  directed  spe¬ 
cifically  to  §  3301.7(a)  of  the  proposed 
rulemaking.  One  set  of  comments  fo¬ 
cused  on  the  requirement  that  the  Na¬ 
tional  Oceanic  and  Atmospheric  Ad¬ 
ministration  (NOAA)  be  used  to  the 
greatest  extent  possible  in  the  studies. 
One  suggestion  was  that  more  reliance 
be  placed  on  contracts  with  private  or¬ 
ganizations,  while  another  was  that 
the  States  be  allowed  greater  involve¬ 
ment  in  the  studies  process.  Another 
suggestion  was  to  rely  on  NOAA  to  the 
extent  desirable.  The  association  of 
the  Department  of  the  Interior 
through  the  Bureau  of  Land  Manage¬ 
ment  with  NOAA  in  this  studies  pro¬ 
gram  has  been  most  satisfactory. 
NOAA’s  service  will  continue  to  be 
used  to  the  greatest  extent  practical  in 
the  future.  However,  this  does  not  pre¬ 
clude  using  other  sources  as  needed  to 
be  consistent  with  the  Economy  Act 
(31  U.S.C.  686)  and  OMB  Circular  A- 
76. 

A  second  area  of  comment  on 
§  3301.7(a)  dealt  with  the  use  of  the 
term  “interested  parties.”  Many  felt 
that  the  language  of  the  proposed  ru¬ 
lemaking  was  not  specific  enough. 
Nearly  every  one  of  those  commenting 
on  this  subject  wanted  the  term  ex¬ 
panded  to  include  the  specific  interest 
group  he  represented.  The  language  of 
the  section  dealing  with  interested 
parties  is  believed  to  be  sufficiently 
flexible  to  allow  consultation  with  any 
appropriate  party.  If  a  change  were 
made,  a  major  problem  would  be  who 
should  or  should  not  be  specifically  in¬ 
cluded  in  the  definition. 

Some  commenters  discussed  use  of 
the  word  “nearshore”  in  §  3301.7(a) 
and  urged  that  the  term  be  specifical¬ 
ly  defined  in  the  final  rulemaking. 
Generally,  the  aim  of  the  comments 
was  to  expand  the  term  to  include  on¬ 
shore  facilities  and  secondary  impacts 
resulting  from  OCS  leasing.  The  ques¬ 
tion  of  the  areas  that  should  be  cov¬ 
ered  by  the  program  has  been  a 
matter  of  debate  since  shortly  after 
the  initiation  of  the  studies  program. 
The  rulemaking  as  written  is  suffi¬ 
ciently  broad  to  allow  BLM  to  work 
with  State  and  local  governmental  ju¬ 
risdictions  to  identify  studies  that  are 
needed  to  make  decisions  about  the 
impacts  that  will  flow  from  OCS  leas¬ 
ing.  It  must  also  be  kept  in  mind  that 
the  BLM  studies  will  be  done  in  con¬ 
junction  with  the  activities  of  other 
Federal  agencies  that  have  responsibil¬ 
ities  for  coastal  area  protection.  The 
language  of  §  3301.7(a)  has  therefore 
not  been  amended  to  further  define 
the  term  “nearshore.” 


A  few  commenters  wanted 
§  3301.7(a)  to  require  studies,  whether 
needed  or  not,  especially  in  those 
areas  where  off-shore  development 
has  already  taken  place.  Other  com¬ 
menters  suggested  that  no  studies  be 
done  in  areas  where  substantial  devel¬ 
opment  has  already  occurred.  We 
amended  the  section  to  provide  that 
studies  would  not  be  required  in  those 
areas  where  substantial  development 
has  taken  place.  However,  this  section 
as  amended,  is  believed  to  be  flexible 
enough  to  require  some  studies  in 
areas  already  under  lease  if  it  is  deter¬ 
mined  studies  are  needed  to  furnish 
information  for  assessment.  In  carry¬ 
ing  out  this  rulemaking,  the  Bureau 
will  conduct  studies  in  all  areas,  with 
the  possible  exception  of  Louisiana- 
Texas  OCS,  an  area  where  substantial 
development  has  occurred,  to  obtain 
the  information  needed  to  adequately 
ascertain  the  impact  of  oil  and  gas  de¬ 
velopment  on  the  OCS  and  its  environ¬ 
ment.  The  type  of  information  and 
degree  of  study  will  vary  depending  on 
the  region,  the  extent  of  development 
and  the  use  to  be  made  of  the  studies’ 
information. 

Those  commenting  on  §  3301.7(b) 
felt  that  the  objective  of  the  study 
program  was  not  clearly  stated  and 
that  more  specificity  was  needed.  Sev¬ 
eral  felt  that  the  aim  of  the  program 
was  not  adequately  stated,  nor  were 
the  uses  to  be  made  of  information  de¬ 
rived  from  the  study  properly  enumer¬ 
ated.  In  accordance  with  these  com¬ 
ments,  §  3301.7(b)  has  been  amended 
to  provide  a  better  description  of  the 
aim  of  the  studies  and  the  use  that 
will  be  made  of  the  information  ob¬ 
tained.  The  new  language  makes  it 
clear  that  the  studies  will  examine  off¬ 
shore,  nearshore,  and  onshore  im¬ 
pacts,  as  necessary.  Results  will  be 
used  in  the  decisionmaking  process  to 
prepare  lease  schedules,  select  tracts, 
ensure  that  appropriate  mitigation 
measures  are  taken,  to  prepare  envi¬ 
ronmental  statements,  and  to  meet 
other  Bureau  requirements  for  input 
to  post-leasing  decisions. 

Those  commenting  on  §  3301.7(c) 
identified  several  areas  of  concern. 
Most  of  the  comments  focused  on  the 
time  for  initiation  of  studies.  All  of 
those  commenting  on  the  time  for  ini¬ 
tiating  studies  recommended  that  the 
period  be  lengthened,  with  most  rec¬ 
ommending  that  the  studies  be  started 
at  least  1  year  prior  to  a  lease  sale. 
This  change  was  not  adopted;  it  was 
not  felt  to  be  needed.  The  6-month 
period  provided  for  in  the  rulemaking 
is  a  minimum  period  and  the  studies 
can  begin  at  any  point  prior  to  the 
sale.  The  goal  is  to  start  the  studies  18 
months  prior  to  a  lease  sale.  The  rule- 
making  gives  the  needed  flexibility. 

Other  comments  on  §  3301.7(c)  were 
aimed  at  setting  firm  requirements  for 
the  completion  of  all  studies  prior  to 
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certain  decision  points.  One  group  of 
comments,  those  made  by  the  State 
and  local  governments  and  certain  in¬ 
terest  groups,  wanted  to  be  sure  that 
needed  information  was  in  hand  for 
consideration  prior  to  a  decision  point. 
On  the  other  hand,  those  commenting 
on  behalf  of  the  oil  industry  wanted  it 
clear  that  permits  would  not  be  de¬ 
layed  for  long  periods  of  time  while 
studies  were  continued.  As  the  conflict 
in  the  comments  makes  clear,  it  is 
nearly  impossible  to  set  time  require¬ 
ments  for  the  studies  that  will  be  sat¬ 
isfactory  to  everyone.  The  studies  pro¬ 
gram  is  designed  to  be  one  more  tool 
for  use  by  the  Federal  Government  in 
the  gathering  of  information  it  needs 
to  make  decisions  on  leasing  on  the 
OCS.  Each  situation  is  different  and 
the  type  of  information  needed  will 
vary  with  each  leasing  situation.  Fur¬ 
ther,  it  must  be  recognized  that  stud¬ 
ies  are  not  only  a  part  of  a  specific 
lease  decision  but  are  also  used  in 
making  decisions  on  broader  manage¬ 
ment  functions  which  relate  to  several 
leases  and  cover  the  whole  OCS  pro¬ 
gram. 

The  existing  studies  program  calls 
for  the  preparation  of  studies  plans 
for  each  area  of  the  OCS  in  coopera¬ 
tion  with  interested  parties.  These 
studies  plans  are  then  circulated 
among  interested  parties  for  review 
and  comment,  with  needed  revisions 
being  made  prior  to  the  initiation  of 
the  studies  program.  The  existing  pro¬ 
gram  gives  needed  flexibility  to  work 
with  interested  parties  and  take  into 
account  the  nee^  that  will  vary  from 
area  to  area.  These  needs  then  will  be 
identified  by  those  reviewing  the  stud¬ 
ies  plans  as  well  as  from  the  Bureau  of 
Land  Management’s  review  of  each  sit¬ 
uation. 

A  large  number  of  comments  were 
addressed  to  §  3301.7(d)  with  special 
emphasis  on  the  feeling  that  the  pro¬ 
viso  made  the  section  virtually  mean¬ 
ingless.  We  have  restudied  the  section 
and  agree  that  it  is  contradictory  and 
contributes  nothing  to  the  rulemak¬ 
ing.  We  have,  therefore,  deleted  the 
section.  The  section  was  inserted  to 
describe  our  effort  to  have  generally 
complete  studies  for  each  OCS  area 
prior  to  a  decision  being  made  on  de¬ 
velopment  or  production  plans.  How¬ 
ever,  emergency  situations  do  arise 
and  language  was  included  to  cover 
them.  We  will  continue  under  our  pre¬ 
sent  operation  of  having  either  com¬ 
pleted  studies  or  studies  sufficiently 
complete  to  give  the  decisionmaker 
adequate  information  upon  which  to 
base  his  decision  prior  to  approving 
any  development  or  production  plan. 

Finally,  comments  on  §  3301.7(e)  re¬ 
quested  the  inclusion  of  language  call¬ 
ing  for  specific  use  of  the  findings  ob¬ 
tained  from  a  monitoring  program. 
This  suggestion  was  adopted.  Lan¬ 
guage  has  been  added  to  §  3301.7(e) 
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setting  specific  uses  for  the  findings 
obtained  from  the  monitoring  pro¬ 
gram. 

Editorial  and  language  changes 
needed  to  clarify  the  rulemaking  has 
been  made. 

The  principal  authors  of  this  rule- 
making  are  Frank  Monastero,  Chris 
Oynes,  and  Robert  C.  Bruce,  members 
of  the  Bureau  of  Land  Management’s 
OCS  Task  Force. 

In  accordance  with  the  provisions  of 
the  Administrative  Procedures  Act  (5 
U.S.C.  §  553(d))  the  Secretary  of  the 
Interior  has  determined  that  it  is  in 
the  public  interest  for  these  regula¬ 
tions  to  become  final  upon  publica¬ 
tion.  This  determination  is  based  on 
the  need  to  have  the  regulations  effec¬ 
tive  at  the  time  of  the  next  sale  of 
OCS  oil  and  gas  leases.  The  North  At¬ 
lantic  OCS  lease  sale  (Sale  No.  42)  is 
scheduled  to  take  place  on  January  31, 
1978. 

Under  the  authority  of  section  5  of 
the  Outer  Continental  Shelf  Lands 
Act  (43  U.S.C.  1334),  Subpart  3301, 
Park  3300,  Group  3300,  Subchapter  C, 
Chapter  II,  Title  43  of  the  Code  of 
Federal  Regulations  is  hereby  amend¬ 
ed  by  adding  a  new  §3301.7  as  set 
forth  below. 

Guy  R.  Martin, 
Assistant  Secretary 
of  the  Interior. 

January  24,  1978. 

§  3301.7  Environmental  studies. 

(a)  The  Director  shall,  except  in 
areas  where  there  has  been  substantial 
development,  conduct  a  study  of  any 
area  or  region  included  in  any  lease 
sale  in  order  to  establish  information 
needed  for  prediction,  assessment  and 
management  of  impacts  on  the 
human,  marine  and  coastal  environ¬ 
ments  of  the  Outer  Continental  Shelf 
and  the  nearshore  area  which  may  be 
affected  by  oil  and  gas  activities  in 

-such  area  or  region.  Such  study  shall 
be  planned  and  carried  out  in  coopera¬ 
tion  with  the  affected  coastal  States 
and  interested  parties  and,  to  the 
extent  possible,  shall  not  duplicate 
studies  done  under  other  laws.  To  the 
maximum  extent  practicable,  the  Di¬ 
rector  shall  enter  into  appropriate 
agreements  with  the  National  Oceanic 
and  Atmospheric  Administration  for 
the  performance  of  the  studies  re¬ 
quired  by  this  regulation.  Cooperative 
agreements  with  affected  States  may 
be  entered  into  for  the  purpose  of  car¬ 
rying  out  the  studies  required  in  this 
section. 

(b)  Any  study  of  an  area  or  region 
shall  be  designed  to:  (1)  Provide  infor¬ 
mation  on  the  status  of  the  environ¬ 
ment  upon  which  predictions  of  the 
impacts  of  Outer  Continental  Shelf  oil 
and  gas  development  for  leasing  deci¬ 
sionmaking  may  be  based,  (2)  provide 
information  on  the  ways  and  extent 
that  Outer  Continental  Shelf  develop¬ 
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ment  can  potentially  impact  the 
human,  marine,  biological,  and  coastal 
areas,  (3)  ensure  that  information  al¬ 
ready  available  or  being  collected 
under  the  program  is  in  a  form  that 
can  be  used  in  the  decisionmaking  pro¬ 
cess  associated  with  a  specific  leasing 
action  or  with  the  longer  term  Outer 
Continental  Shelf  minerals  manage¬ 
ment  responsibilities,  and  (4)  provide  a 
basis  for  future  monitoring  of  Outer 
Continental  Shelf  operations. 

(c)  Data  collection  or  other  study 
program  activity  in  connection  with 
the  study  required  by  paragraph  (a)  of 
this  section  shall  be  commenced  no 
later  than  6  months  after  the  effective 
date  of  this  regulation  with  respect  to 
all  sales  held  either  before  or  to  be 
held  within  one  year  of  its  effective 
date.  For  all  subsequent  sales,  the  data 
collection  or  other  study  program  ac¬ 
tivity  shall  be  commenced  no  later 
than  6  months  prior  to  a  lease  sale. 
The  Director  may  utilize  information 
collected  in  any  study  prior  to  the  ef¬ 
fective  date  of  this  section  in  conduct¬ 
ing  any  such  study. 

(d)  After  the  leasing  and  developing 
of  any  area  or  region,  the  Director 
shall  conduct  such  additional  studies 
to  establish  additional  information  as 
he  deems  necessary  and  shall  continue 
to  monitor  the  human,  marine,  and 
coastal  environments  of  such  area  or 
region  in  a  manner  designed  to  provide 
information  which  can  be  used  for 
comparison  with  the  results  of  studies 
conducted  prior  to  Outer  Continental 
Shelf  oil  and  gas  development.  This 
will  be  done  to  identify  any  significant 
changes  in  the  quality  and  productiv¬ 
ity  of  such  environments,  to  establish 
trends  in  the  areas  studied,  and  to 
design  experiments  identifying  the 
causes  of  such  changes.  Findings  from 
such  studies  will  be  used  to  recom¬ 
mend  modifications  in  practices  which 
are  employed  to  mitigate  the  effects  of 
Outer  Continental  Shelf  activities  and 
to  enhance  the  data/information  base 
for  impact  prediction  resulting  from  a 
single  future  sale  action  or  cumulative 
actions. 

[PR  Doc.  78-2439  PUed  1-25-78;  12:19  am] 
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[Circular  No.  2431] 

PART  3300— OUTER  CONTINENTAL  SHELF 
LEASING 

Subpart  3301 — Looting  Areas 

AGENCY:  Bureau  of  Land  Manage¬ 
ment,  Interior. 

A<JriON:  Final  rulemaking. 

SUMMARY:  'This  final  rulemaking 
adds  a  new  §  3301.8  to  Subpart  3301 
setting  up  the  procedure  for  the  re¬ 
lease  of  specified  information  with  re¬ 
spect  to  any  program,  plan,  lease,  sale 
or  other  activity  proposed,  conducted 
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or  approved  relating  to  the  Outer  Con¬ 
tinental  Shelf  (OCS)  to  States  and 
local  governments  affected  by  such  ac¬ 
tivity.  This  information  is  needed  so 
that  the  affected  governments  can  de¬ 
termine  the  impact  of  OCS  develop¬ 
ment  and  can  plan  accordingly. 

DATE:  January  27, 1978. 

ADDRESS:  Director  (210),  Bureau  of 
Land  Management,  1800  C  Street  NW., 
Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION, 
CONTACT: 

Robert  C.  Bruce,  202-343-8735,  or 
William  J.  Quinn,  202-343-8457. 

SUPPLEMENTARY  INFORMATION: 
Proposed  rulemaking  on  this  subject 
was  published  on  page  48898  of  the 
Federal  Register  of  September  26, 
1977.  Public  comments  were  invited 
through  October  26, 1977,  but  a  15  day 
extension  allowed  the  submission  of 
comments  until  November  10,  1977. 
Written  comments  were  received  from 
42  sources,  with  32  comments  coming 
from  industry,  seven  from  State  and 
local  government,  and  three  from  his¬ 
torical  and  environmental  groups.  The 
comments  were  given  careful  consider¬ 
ation  during  the  decisionmaking  pro¬ 
cess.  The  major  comments  are  summa¬ 
rized  below. 

This  final  rulemaking  specifies  the 
types  and  kinds  of  information  that 
the  Bureau  of  Land  Management 
(BLM)  will  make  available  to  State 
and  local  governments  affected  by 
OCS  activities  and  the  conditions 
under  which  such  information  will  be 
provided.  This  information  is  needed 
so  the  affected  governments  can  deter¬ 
mine  the  impact  the  OCS  program  will 
have  and  plan  accordingly. 

A  good  many  of  the  comments  ap¬ 
peared  to  be  based  on  a  misunder¬ 
standing  of  the  roles  of  BLM  and  the 
U.S.  Geological  Survey  (USGS)  have 
in  information  access,  availability  and 
type.  Since  BLM  is  the  leasing  agency, 
its  information  is  primarily  related  to 
the  environmental  impact  and  conduct 
of  the  sale.  The  functions  of  the 
USGS  include  supervision  of  the  ex¬ 
ploration,  development  and  produc¬ 
tion  activities  on  a  lease.  In  this  capac¬ 
ity,  it  has  geologic,  geophysical  and 
other  data  on  the  oil  and  gas  potential 
of  an  area.  Thus,  USGS,  not  BLM,  is 
the  agency  in  control  of  geologic  and 
geophysical  data  and  interpretation, 
i  Another  general  comment  made  was 
'  that  the  rulemaking  was  in  excess  of 
the  statutory  authority  granted  the 
Secretary  of  the  Interior  under  the 
Outer  Continental  Shelf  Lands  Act  (43 
U.S.C.  1334).  The  Act  gives  the  Secre¬ 
tary  broad  authority  in  dealing  with 
the  resources  of  the  OCS.  This  rule- 
making,  while  not  dealing  directly 
with  OCS  leasing,  does  deal  with  prob¬ 
lems  that  are  directly  attributable  to 
leasing  activity  on  the  OCS.  Thus,  the 
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issuance  of  this  rulemaking  clearly 
falls  within  the  authority  granted  by 
the  Act. 

Comments  were  made  that  the  defi¬ 
nition  of  the  term  “affected  State”  as 
used  in  §  3301.8(a)  is  vague  and  overly 
broad.  Particular  emphasis  was  placed 
on  the  point  that  §  3301.8(a)(3)  allows 
a  land-locked  state  to  qualify  as  an  af¬ 
fected  state.  Those  commenting  felt 
that  the  definition  should  be  limited 
so  that  only  those  states  adjacent  to 
an  OCS  development  and  those  where 
major  additional  facilities  for  said  de¬ 
velopment  will  be  located,  can  qualify 
to  receive  information.  While  it  is 
clear  that  some'  states,  particularly 
those  adjacent  to  OCS  development 
and  those  where  major  facilities  are 
located,  are  more  clearly  impacted, 
this  is  not  an  adequate  test  of  which 
states  should  have  acceite  to  OCS  in¬ 
formation.  Many  states,  those  inland 
as  well,  may  have  major  oil  and  gas  fa¬ 
cilities  that  are  impacted  by  OCS  de¬ 
velopment.  Further,  a  broad  definition 
is  necessary  because  of  the  unpredict¬ 
ability  of  where  oil  spills  or  other  envi¬ 
ronmental  problems  resulting  from 
OCS  development  may  impact.  It  must 
be  remembered  that  this  information 
is  being  furnished  the  states  to  enabie 
them  to  plan  effectively.  In  addition, 
the  use  of  the  term  “significant”  in 
reference  to  impacts  or  risks  of 
damage  has  the  effect  of  restricting 
the  number  of  affected  states. 

Commenters  suggested  the  inclusion 
of  historical  and  cultural  resources 
among  the  resources  covered  by 
§  3301.8(a)(4).  Historical  and  cultural 
resources  are  included  in  the  phrase 
“coastal,  marine  or  human”  now  con¬ 
tained  in  13301.8(a)(4).  This  sugges¬ 
tion  was  not  adopted. 

Comments  on  §  3301.8(b)  suggested 
that  the  language  be  expanded  to 
allow  the  release  of  information  to  af¬ 
fected  local  governments.  Local  gov¬ 
ernments  impacted  by  OCS  develop¬ 
ments  do  have  need  of  information  so 
that  they  can  make  plans  to  deal  with 
the  impacts  of  OCS  development.  This 
section  has  been  amended  to  provide 
for  the  release  of  information  to  im¬ 
pacted  local  governments  that  request 
it. 

Commenters  asked  that  §  3301.8(b) 
be  amended  to  clearly  state  that  an 
“index”  would  not  contain  any  confi¬ 
dential  or  proprietary  information. 
There  was  no  intention  that  such  in¬ 
formation  be  included  in  an  index. 
The  language  suggested  in  one  of  the 
comments  has  been  adopted  to  clarify 
this  point. 

The  largest  number  of  comments  on 
the  proposed  rulemakkig  were  direct¬ 
ed  at  the  question  of  authority  to  re¬ 
lease  information  and  the  types  of  in¬ 
formation  that  could  be  released. 
Some  of  the  comments  alleged  that 
the  release  of  information  provided 
for  in  the  proposed  rulemaking  ex¬ 


ceeded  the  authority  granted  imder 
the  provisions  of  the  Freedom  of  In¬ 
formation  Act  (5  U.S.C.  552)  (FOIA). 
Other  comments  suggested  that  the 
rulemaking  provisions  dealing  with 
the  release  of  information  violated  the 
protection  afforded  by  the  5th  amend¬ 
ment  of  the  Constitution.  The  FOIA 
has  been  implemented  by  Department 
of  the  Interior  regulations  and  those 
regulations  are  in  keeping  with  the 
general  interpretation  given  the  FOIA. 

A  comparison  of  the  Departmental 
regulations  and  the  provisions  of  the 
proposed  rulemaking  led  to  the  con¬ 
clusion  that  this  rulemaking  had  per¬ 
haps  gone  a  little  further  than  the 
guidelines  set  down  by  the  Depart¬ 
mental  regulations.  Having  reached 
that  conclusion,  §  3301.8(d)  has  been 
rewritten  to  reflect  the  Departmental 
regulations.  As  rewritten,  the  provi¬ 
sion  reflects  most  of  the  comments 
raised  on  this  matter. 

Some  of  the  comments  contended 
that  the  cross  reference  section  that 
makes  reference  to  30  CFR  252  could 
be  interpreted  as  allowing  the  release 
of  geologic  and  geophysical  data, 
thereby  jeopardizing  a  firm’s  competi¬ 
tive  position.  This  interpretation  was 
not  intended.  The  change  made  to 
§  3301.8(d)  should  remove  any  doubt 
about  this  matter,  but  in  case  it  does 
not,  it  should  be  remembered  that  geo¬ 
logical  and  geophysical  data  and  inter¬ 
pretations  are  tmder  the  sole  custody 
of  the  USGS  and  their  release  is  sub¬ 
ject  to  the  regulations  in  30  CFR  252. 
Therefore,  the  cross  reference  provi¬ 
sion  is  needed.  It  thus  appears  that 
the  contention  concerning  the  5th 
amendment  is  without  merit. 

Comments  raised  the  point  that 
§  3301.8(c)  authorizes  the  release  of 
“specific  industry  interest  informa¬ 
tion”  on  tracts  nominated  for  sale. 
Some  of  those  commenting  felt  that 
this  wording  is  ambiguous  and  could 
jeopardize  a  firm’s  competitive  posi¬ 
tion.  The  section  has  been  rewritten  to 
state  that  “related  indications  of  inter¬ 
est  (i.e.  high  and  low)  on  tracts  nomi¬ 
nated”  are  available  for  release.  This 
follows  current  Departmental  practice. 
No  competitive  impact  has  been  ob¬ 
served  as  a  result  of  this  procedure. 

Commenters  raised  the  question  of 
whether  the  protection  afforded  by 
§  3301.8(c)  to  tract  nominators  by  not 
linking  their  names  to  tracts  nomi¬ 
nated  is  cancelled  by  the  language  in 
§  3301.8(d).  This  same  point  was  raised 
by  some  commenters  who  wanted  to 
know  if  the  confidentiality  of  nomina¬ 
tors  is  absolute  or  whether  informa¬ 
tion  relating  to  nominators  can  be  re¬ 
leased  if  a  determination  is  made  that 
it  will  not  compromise  the  competitive 
position  of  any  party,  as  the  language 
now  implies.  The  protection  of  nomi¬ 
nators  is  absolute  and  the  rulemaking 
has  been  revised  to  make  it  clear  the 
names  of  nominators  will  not  be  re¬ 
leased. 
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A  comment  suggested  that  the 
States  have  no  need  to  know  which 
tracts  are  nominated,  even  in  aggre¬ 
gate,  unless  they  are  selected  for  leas¬ 
ing.  The  question  was  raised  as  to  the 
impact  a  tract  that  is  not  leased  could 
have  on  a  State.  If  the  States  are  to 
have  an  opportunity  for  meaningful 
input  into  the  tract  selection  process, 
they  must  have  aggregate  nomination 
information.  The  release  of  the  great¬ 
est  amount  of  information  at  the  earli¬ 
est  possible  time  on  tracts  will  be  help¬ 
ful  to  them.  It  is  current  Department¬ 
al  practice  to  release  relative  indica¬ 
tions  of  interest  in  tracts,  i.e.,  high  and 
low. 

One  suggestion  made  by  the  com¬ 
ments  on  the  matter  of  release  of  in¬ 
formation  was  that  strict  criminal  pen¬ 
alties  should  be  provided  for  disclosure 
of  privileged  or  confidential  informa¬ 
tion  by  the  States.  The  Secretary  of 
the  Interior  has  no  authority  to 
impose  criminal  sanctions  for  the  re¬ 
lease  of  information.  In  addition,  the 
rulemaking  establishes,  particularly  in 
the  new  §  3301.8(d),  safeguards  to  pre¬ 
vent  release  of  sensitive  information. 
The  propriety  of  the  allegation  that 
the  States  cannot  maintain  confiden¬ 
tiality  is  questionable  when  no  proof 
has  been  offered  to  support  the  allega¬ 
tion. 

Some  of  the  comments  called  for  a 
public  hearing  on  the  rulemaking  so 
that  the  ramifications  of  the  rulemak¬ 
ing  could  be  thoroughly  aired.  The 
time  allowed  for  public  comment  on 
the  rulemaking  gave  all  interested  par¬ 
ties  adequate  time  to  review  the  rule- 
making  and  make  their  comments.  No 
clear  public  purpose  would  be  served 
by  delaying  the  rulemaking  and  hold¬ 
ing  a  public  hearing.  The  wide  range 
of  comments  received  is  a  clear  indica¬ 
tion  that  the  rulemaking  has  been 
carefully  and  critically  examined. 

Among  the  comments  was  the  sug¬ 
gestion  that  an  economic  impact  state¬ 
ment  should  be  required  on  this  rule- 
making.  The  economic  impact  of  the 
rulemaking  is  negligible  at  best  and 
clearly  outside  of  the  requirements  set 
forth  in  Executive  Order  11821  and 
OMB  Circular  No.  A-107.  The  earlier 
determination  that  an  economic 
impact  analysis  is  not  needed  is  still 
correct. 

Editorial  and  language  changes 
needed  to  clarify  the  rulemaking  have 
been  made. 

The  principal  authors  of  this  rule- 
making  are  William  J.  Quinn.  Chris 
Oynes,  and  Robert  C.  Bruce  of  the 


Bureau  of  Land  Management’s  OCS 
Task  Force. 

In  accordance  with  the  provisions  of 
the  Administrative  Procedures  Act  (5 
U.S.C.  §  553(d))  the  Secretary  of  the 
Interior  has  determined  that  it  is  in 
the  public  interest  for  these  regula¬ 
tions  to  become  final  upon  publica¬ 
tion.  This  determination  is  based  on 
the  need  to  have  the  regulations  effec¬ 
tive  at  the  time  of  the  next  sale  of 
OCS  oil  and  gas  leases.  The  North  At¬ 
lantic  OCS  lease  sale  (Sale  No.  42)  is 
scheduled  to  take  place  on  January  31, 
1978. 

Under  the  authority  of  section  5  of 
the  Outer  Continental  Shelf  Lands 
Act  (43  U.S.C.  1334),  Subpart  3301, 
Part  3300,  Group  3300,  Subchapter  C, 
Chapter  II,  Title  43  of  the  Code  of 
Federal  Regulations  is  hereby  amend¬ 
ed  by  adding  a  new  §  3301.8  as  set 
forth  below. 

Guy  R.  Martin, 
Assistant  Secretary  of 
the  Interior. 

January  24,  1978. 

Subpart  3301 — Leasing  Areas 

***** 

§  3301.8  Oil  and  gas  information. 

(a)  For  the  purposes  of  this  section, 
an  affected  State  with  respect  to  any 
program,  plan,  lease,  sale,  or  other  ac¬ 
tivity  proposed,  conducted  or  approved 
pursuant  to  the  Act,  is  any  State: 

(1)  The  laws  of  which  are  declared, 
pursuant  to  section  4(a)(2)  of  the  Act, 
to  be  the  law  of  the  United  States  for 
the  portion  of  the  Outer  Continental 
Shelf  on  which  such  activity  is,  or  is 
proposed  to  be  conducted; 

(2)  Which  is,  or  is  proposed  to  be,  di¬ 
rected  connected  by  transportation  fa¬ 
cilities  to  any  artificial  island  or  struc¬ 
ture  referred  to  in  section  4(a)(1)  of 
the  Act; 

(3)  Which  is  receiving,  or  in  accor¬ 
dance  with  the  proposed  activity,  will 
receive,  oil  for  processing,  refining,  or 
transshipment  which  was  extracted 
from  the  Outer  Continental  Shelf  and 
transported  by  means  of  vessels  or  by 
a  combination  of  means  including  ves¬ 
sels; 

(4)  Which  is  designated  by  the  Sec¬ 
retary  as  a  State  in  which  there  is  a 
substantial  probability  of  significant 
impact  on  or  damage  to  the  coastal, 
marine,  or  human  environment,  or  a 
State  in  which  there  will  be  significant 
changes  in  social,  governmental  or  eco¬ 
nomic  conditions  resulting  from  the 
exploration,  development  and  produc- 
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tion  of  oil  and  gas  anywhere  on  the 
Outer  Continental  Shelf;  or 

(5)  In  which  the  Secretary  finds  that 
because  of  such  activity  there  is,  or 
will  be,  a  significant  risk  of  serious 
damage,  due  to  factors  such  as  prevail¬ 
ing  winds  and  currents,  to  the  marine 
and  coastal  environment  in  the  event 
of  any  oilspill,  blowout,  or  release  of 
oil  or  gas  from  vessels,  pipelines  or 
other  transshipment  facilities. 

(b)  The  Director  shall  transmit  on  a 
regular  basis  to  any  affected  State 
and,  upon  request,  to  the  executive  of 
any  local  government  whose  jusisdic- 
tion  is  included  in  an  area  impacted  by 
Outer  Continental  Shelf  activities,  a 
copy  of  an  index  which  lists,  to  the 
best  of  his  knowledge,  all  relevant 
actual  or  proposed  Departmental  pro¬ 
grams,  plans,  reports,  environmental 
statements,  lease  sale  information,  and 
any  other  similar  type  of  relevant  in¬ 
formation.  Confidential  or  proprietary 
information  shall  not  be  included  in 
the  index. 

(c)  The  Director  shall  transmit  to 
any  affected  State  and,  upon  request, 
to  the  executive  of  any  local  govern¬ 
ment  w'hose  jurisdiction  is  included  in 
an  area  impacted  by  Outer  Continen¬ 
tal  Shelf  activities,  a  copy  of  any  com¬ 
ment  or  negative  nomination  timely 
filed  in  response  to  a  Call  for  Nomina¬ 
tions  and  Comments  for  a  proposed 
sale  and  shall  also  provide  relative  in¬ 
dications  of  interest  (i.e.  high  and  low) 
on  tracts  nominated  for  sale,  except 
that  no  particular  tract  shall  be  identi¬ 
fied  with  the  name  or  names  of  any 
particular  party  so  that  it  will  not 
compromise  the  competitive  position 
of  any  party  or  parties  participating  in 
the  nominations. 

(d)  The  Director  shall  make  avail¬ 
able  data  and  information  in  accor¬ 
dance  with  the  requirements  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  of  the  regulations  contained 
in  43  CFR  Part  2  (Records  and  Testi¬ 
mony).  No  data  or  information  deter¬ 
mined  to  be  exempt  from  public  disclo¬ 
sure  under  such  Act  and  regulations 
shall  be  made  available  for  public  dis¬ 
closure  or  provided  to  any  affected 
state  or  to  the  executive  of  any  local 
government. 

[PR  Doc.  78-2440  Filed  1-25-78;  12:19  pml 
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